
EDWARD L. FOSTER 
Post Office Box 956 

Quartzsite, Arizona 85346 
 e-mail:    efoster41@yahoo.com Telephone:  (928) 750-8113 

Facsimile:  (213) 621-2900 
 
September 20, 2011 
 
State Bar of Arizona 
4201 N. 24th Street, #200 
Phoenix, AZ 85016 
 
 Re: Complaint against Attorney Martin E. Brannan 
 
Dear Sir or Madam, 
 
The purpose of this letter is to lodge a formal complaint against Martin E. Brannan for violation 
of Arizona Rules of Professional Conduct.  In the text of my complaint I refer to myself as 
“Mayor Foster.” 
 
I. JURISDICTION 
1. Martin E. Brannan (“Brannan”) was admitted to the Bar of the State of Arizona on October 19, 
1996. 
 
2.  Mayor Edward Foster engaged in an ongoing dispute with the Town Council because Mayor 
Foster suspected certain improprieties regarding (i) use of Town funds and (ii) unsubstantiated 
and questionable checks issued to unknown persons from Town bank accounts. 
 
3.  This fact is relevant because the Town Council and Brannan engaged in a multitude of acts 
to thwart and prevent Mayor Foster from conducting his legitimate job as chief executive officer 
of the Town of Quartzsite.  Brannan’s explicit and overt actions rose to the level of violating 
various Rules of Professional Conduct. 
 
4.  Town Council appointed Brannan to Town prosecutor on April 28, 2011.  The Town Council 
previously terminated (on April 22, 2011) the Town prosecutor (Matthew Newman, Esq.) 
because he refused to file what he considered to be frivolous charges against Mayor Foster.  
The  Town Council also terminated Town attorney Pamela Waldsma, Esq. because she refused 
to engage in what she considered to be frivolous actions against Mayor Foster. 
 
5.  Then, on July 7, 2011, at a special meeting of the common council, Town Council appointed 
Brannan to also be Town attorney and Town parliamentarian.   
 
6.   Brannan had previously been disciplined by the Arizona Bar  for “negligent misconduct [that] 
caused actual harm to the legal system.”  He did not fully disclose the details of this misconduct 
to the Town Council.   
 
7. Section 2-1-10 of the Quartzsite Municipal (Ord. 09-15) was in full force and effect when 
Brannan was appointed.  Subsection C states, in part, that “…elected and appointed office shall 
be held to certain standards of conduct, which include compliance with all federal, state, and 
local laws, rules and regulations (i.e. to include, but not exclusive of, Arizona State standards of 
conduct for public officials, conflict of interest, open meetings law, etc.)” (See  Exhibit “A”).   
Accordingly, Brannan was not qualified to be appointed to the Town positions. 
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8.  Brannan knew or should have known that to act in the capacity of prosecutor and town 
attorney would give rise to potential conflicts of interest in the event of any action filed against 
the mayor. 
 
9.  After his appointment as Town prosecutor, Town Attorney and Town Parliamentarian,  
Brannan attended the Common Council regularly scheduled and special meetings.  At those 
meeting, Brannan observed Mayor Foster’s actions and official acts.  He also acted a legal 
counsel to direct and supervise the meetings as conducted by and presided over by Mayor 
Foster.   
 
10.  The Town of Quartzsite, under the direction of the Town Council refused Mayor Foster’s 
repeated request for records related to Town checks which Mayor Foster suspected of being 
questionable.  Attached hereto as Exhibit “B” is a true and correct copy of  the ”Final Report of 
Investigation” by  Arizona Ombudsman-Citizens’ Aide which has findings that the “Town 
wrongfully denied [the Mayor’s] public records request.   Brannan advised the Town Council to 
wrongfully deny access thereof. 
 
11.  In a meeting of the Town Council held on Tuesday, June 8, 2010, Town Council passed a 
resolution prohibiting the Mayor from receiving any reports for the Town without an approval 
vote of the Town Council.  (See Attachment “C” resolution 060810-6).  This unlawfully restricts 
the powers of the Mayor which under Arizona Revised Statutes,  9-236 states that “The mayor 
of the common council shall be the chief executive officer of the town..”  Further, this effort by 
the Town Council and to stop the Mayor from obtaining records that must be available to a chief 
executive officer of a Town constitutes felonious secreting of documents under Arizona Revised 
Statutes,  38-421 which makes it a felony for an officer having custody of any record to…”secret 
the whole or part thereof…”    
 
12.  On August 23, 2011, the Quartzsite Town Council passed the controversial Ordinance 11-
10 which strips the Mayor of every possible power that is unprotected by State Law (and even 
some powers that are) and installs harsh penalties based on Council's subjective judgments of 
performance.   
 
Examination of the two videos available for the August 23rd Council meeting at time codes 5:20 
(in Video A) and 12:28 (in Video B) show this exchange: 
 

Foster:  Ok, I have the same question of this next ordinance.   Ten (sic)... 11-10 
is next on the agenda, I believe.  Is this written by you and is it... do you consider 
this a lawful resolution? 
 
Brannan:  Yes to both. 
 
Foster:  Yes to both.  Ok.  And, uh, I again recuse myself from consideration of 
this issue. 

 
13.  At issue is the fact that, by his own admission, Brannan authored what amounts to a 
stunning change of policy without any direction from the Council.  At no point in recent history 
did the Council discuss in an open meeting the need or desire to severely curtail the authority 
and rights of the Mayor, yet this politically motivated ordinance was rushed into being by 
Brannan himself.  In fact, in an earlier action during the same meeting, Council passed a 
resolution to waive the normal requirement of preliminary consideration of an Ordinance before 
it can be placed on an agenda for approval.  Brannan confirmed his authorship and the 
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lawfulness of this resolution in response to a query from Mayor Foster.  The passage of this 
resolution allowed Ordinance 11-10 to be approved at first reading. 
 
14.  In the August 23rd Council meeting, Brannan acknowledged that he wrote Ordinance 11-10 
and that he believes it to be compliant with all superior laws (although this short discourse with 
Mayor Foster prior to his recusal is not reflected in meeting minutes, it is clearly evident in the 
two video recordings of the 8/23/11).  Because Town Code stipulates that only the Town 
Manager can direct the Town Attorney, Town Manager Alex Taft must have been involved and it 
was she who placed this ordinance on the August 23rd agenda for the Council to pass. 
 
Included as Exhibit “D” is a letter by a former Arizona Mayor (Mr.Marinaccio of Dewey-
Humboldt), to the State Attorney General seeking assistance on how an ordinance of this 
specific nature might be challenged.  That letter demonstrates legal concerns as well as the 
politically charged nature of Ordinance 11-10.  A further letter by the same individual to a state 
representative  (Exhibit “E”)outlines specific legal concerns.  The following is an excerpt: 
 

1. Under Ordinance 11-10 the Council has claimed the authority to declare a 
state of emergency AND to rule by proclamation during an emergency.  I 
believe that ARS 26-311(B) is clear that the power to govern by proclamation 
during an emergency is granted to the Mayor.  I believe that this provision of 
Ordinance 11-10 is a usurpation of the power of the Mayor because it cannot 
preempt state law which already applies.  

2. Ordinance 11-10 states that “the Mayor shall not make any statement in his 
or her capacity as Mayor without the express approval of a majority of the 
Council.”  I believe this is “prior restraint” of an elected official’s first 
amendment right to speak in his or her capacity because to do so requires 
prior approval by the Town Council of content.  Furthermore, the Mayor is 
subject to civil penalty and fines for failure to get the Council’s approval 
before making a statement.  Not only does this prevent the Mayor from 
performing some of the basic duties of his elected position, I believe it is 
unconstitutional under first amendment strict scrutiny premise.  What is 
interesting is that none of the rest of the Council is subject to this restriction.    

3. The Mayor will now be required under threat of both civil and criminal penalty 
to sign any and all documents as directed by the Council.  The Mayor’s 
signature is not only the instrument by which legal documents are executed, 
but it also is used to give legitimacy to statements.  The Council has already 
fabricated statements on documents which, when read, lead one to believe 
that the Mayor, not the Council, supports these statements.  The Mayor has 
certain authority under the law and for the Council to have the ability to create 
statements that the Mayor must sign is, in my opinion, a usurpation of power 
inherent in the seat he holds.  Furthermore, one may argue that anything 
signed by the Mayor could be under duress, null and void.   

4. Ordinance 11-10, in its totality, not only removes powers granted to the 
Mayor and places them in the hands of the Council, but it also renders the 
Mayor much less effective in the role for which he was elected.  It even 
places severe restrictions on the Mayor that do not apply to the rest of the 
Council.  I believe that by passing Ordinance 11-10, the Council has already 
usurped the Mayor’s power and therefore has violated ARS 38-234. 
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No competent, ethical, and unbiased attorney should have missed these points.  Brannan’s 
action were designed to thwart Mayor Foster and prevent him from engaging in his duties as 
Mayor and chief executive officer of Quartzsite. 
 
To add even more evidence of a calculated effort, a document, an actual script was prepared in 
advance of the meeting (by one or more persons) and distributed to Council members indicating 
who should say what and when so that no parliamentary mistakes were made in the passage of 
Ordinance 11-10.  This script is clearly visible in both videos and a copy has been obtained and 
furnished.  The audio of the meeting clearly follows the preconceived script in significant part.  
While it is unclear who authored the script, it shows clear and calculated intent to lead the 
Council through a specific course of action.  This indeed did occur and with very little Council 
deliberation beyond the script itself.  (See Exhibit “F”). 
 
Finally, there is the way Brannan represented the effect of the new ordinance (starting at 9:34 in 
Video A and 16:42  in Video B—copies of which are readily available.).  Brannan describes the 
overall intent of Ordinance 11-10 as being "to restore to the Council the authority that is 
provided to it by the Arizona Revised Statutes and to give the Mayor only that authority that is 
provided to the Mayor by Arizona Revised Statutes."  Even as Brannan goes on to explain each 
section of the ordinance, he conveniently excludes the full and negative impact that it will have, 
most of which he was most certainly aware. 
 
It should be clear even to those lacking legal expertise that the ramifications of Ordinance 11-10 
are far more significant than Brannan portrayed (for example, it causes prior restraint on the free 
speech of a publicly elected official in overly broad terms). It is also obvious that this ordinance 
is not an attempt to equalize power across the Council or to restore the definition of Mayor to 
some nebulous constitutional intent, but is designed instead to give the Council an unfair and 
threatening advantage over the Mayor and a basis for bring forward civil infractions for dubious 
charges, from nonfeasance to exceeding authority.  It even produces a chilling effect on any 
member of the community who would otherwise choose to run for the position of Mayor because 
of civil penalties of up to $2,000 being threatened against only the holder of the Mayoral position 
(appointed or elected), instead of using normal censure mechanisms for exceeding authority of 
Mayor.  For Brannan to fail to mention the fullest effect of the ordinance is one thing, but to 
misrepresent it completely is among the greatest disservices that he could possible give the 
Council.  This clearly demonstrates a bias and constitutes an ethical failure on Brannan's part. 
Further, with a recall against the Mayor pending, Brannan reminds the Council at the August 23 
meeting that they can later change the Ordinance, or rescind it entirely.  
 
15. On August 17, 2011 Brannan, in his capacity as Town Attorney, used his  knowledge 
and information to file a criminal complaint against Mayor Foster for nonfeasance in office (or 
malfeasance in office—as stated in the court docket summary.)   (See Attachment “G”).    This 
misdemeanor filing against Mayor Foster arose under the following circumstances: 
 
 At the June 14, 2011 regularly-scheduled common council meeting, roll was taken, a 
quorum was ascertained and Mayor Foster called the meeting to order.  In the course of the 
meeting AZCOPS  (The Arizona police union) presented a list of complaints against the Town 
and various appointed and elected officials (See attachment “H”).  Five council members did not 
want to hear the complaints so they got up and walked out of the meeting.  Mayor Foster did not 
close the meeting but allowed the AZCOPS representative to continue addressing  their 
complaints.    
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Because Mayor Foster did not close the meeting,  Brannan charged Mayor Foster with a 
misdemeanor under ARS, Section 38-443 (Nonfeasance in Public Office).  (See Exhibit “G”). 
It is noteworthy that with respect to this case the Judge recused herself on 8/10/11 (See Exhibit 
“G” as well) but there is no indication that Brannan did so. The Case number is:  M-1541-CR-
20110094 
 
16.   At the August 9, 2011, Common Council meeting, Brannan gave  an unsolicited comment 
which was unrelated to the matter at hand.  It is copied here for convenience and appears at 
3:25 in the video of the 8/9/11 meeting: 
 

…inasmuch as Mr. Foster has declared that his intent is to destroy this town and 
the Council's intent is to preserve this town, I can't imagine that there's anything 
at all that I could speak to Mr. Foster about." 

 
17.  For Brannan’s actions to be fully understood, it is necessary to refer to a  timeline of 
significant events regarding his relationship with the town of Quartzsite.  The significant items 
are presented briefly here but the details within the timeline provide the necessary background 
and framing. 
 
We see that Martin Brannan began his employment with Quartzsite as the Town Prosecutor on 
or shortly after 4/28/11. 
 
On May 24th and May 25th of 2011, an RFQ for a Town Prosecutor for Quartzsite appeared in 
Lake Havasu's Today's News Herald and in the Parker Pioneer respectively, with a closing date 
of June 24th. 
 
On July 7th, Ordinance 11-08 appeared before the Quartzsite Council in a special meeting 
consisting of three agenda items, all related to the position of Town Attorney.  This ordinance, 
the first item to be addressed, redefines the role of the Town Attorney to include the roles of 
Town Prosecutor and Town Parliamentarian and to give appointment authority of the Town 
Attorney to the Town Manager instead of the Council. With no discussion except for objection 
from Mayor Foster, the Council passed Ordinance 11-08.  The remaining agenda items allowed 
for executive session and consideration of appointment of Martin Brannan as the Town Attorney 
in its newly defined trio of roles.  The outcome of this meeting was to hire Brannan as Town 
Attorney, a position he holds to this day.  Once the Ordinance became effective, the Town 
Attorney could only be un-appointed, by Town Manager Taft, not the Council.  
 
Ordinance 11-08 contains this curious piece: 
 

SECTION 1    3-2-5 Town Attorney (replacing old Code) 
“The Town Attorney shall be appointed by the Town Manager under contract 
terms approved by the Council. The Town Attorney shall act as the legal 
counselor and advisor of the Council and other town officials and, as such, shall 
give his opinion in writing when requested by the Town Manager.” 

 
This has all appearances of placing the Town Attorney directly under the Town Manager, who 
now seems to have the sole authority to request legal opinions in writing.  While it may be 
subject to some legal debate, the ramifications of these two sentences appear to include the 
following: 
 
1. The Council cannot terminate the Town Attorney. 



September 20, 2011 
Bar Complaint against Martin E. Brannan 
Page 6 of 8 
2. Attorney/Client privilege exists between the Town Attorney and the Town Manager. 
3. The Council does not have direct authority to request written legal opinions. 
4. No Attorney/Client privilege exists between the Town Attorney and the Council. 

 
If any of these are true, Brannan should have advised the Council.  The Council should have 
been made aware of the relational and functional changes that would result but even as Mayor 
Foster delivered his concerns about Ordinance 11-08, no enlightenment came from Brannan. 
 
One more critical item is missing.  Because Martin Brannan was the Town Prosecutor, a 
position that would be affected by Ordinance 11-08, and because his name appeared on the 
July 7th Special Meeting agenda as one being considered for the position of Town Attorney (a 
position directly affected by the ordinance), Mr. Brannan should have at least advised the 
Council that a conflict of interest existed!  The Council should have been informed that the use 
of a conflicts attorney or alternate source of legal advice on this matter would be advisable. 
 
For each of the following claims, the aforesaid allegations are incorporated and made a part 
thereof. 
 

CLAIM ONE 
ER 1.7(a)(1) 

Conflict of Interest 

1.  Brannan’s action of representing and giving advice to Mayor Foster and then charging him 
with nonfeasance in office (see paragraph 15 above) created a direct and concurrent conflict of 
interest.   Brannan cannot give advice to Mayor Foster and listen and observe Mayor Foster in 
action at the Common Council meetings and then turn around and act as prosecutor against 
him.  The magistrate (Judge Fausto) recused herself for lesser reasons. (Judge Karen 
Slaughter took over the matter.)  But Brannan proceeded to prosecute Mayor Foster in spite of 
the direct conflict of interest. 

CLAIM TWO 
ER 1.6(a) 

Confidentiality of Information  
 
 

Brannan, as Town Attorney, had direct and concrete information on Mayor Foster’s actions in 
office.  Brannan used the information he gained through observation and discussion with Mayor 
Foster to file the nonfeasance in office complaint.  Mayor Foster did not authorize the use of that 
confidential information when Brannan crafted the complaint against him.   
 

CLAIM THREE 
ER 1.8(b) 

Conflict of Interest 
 

Brannan, as Town Attorney, had direct and concrete information on Mayor Foster’s actions in 
office.  He represented the Mayor as the Town Attorney.  Brannan cannot use that information 
relating to representation of a client to the disadvantage of the client.  Mayor Foster never gave 
his consent for such use. 
 

CLAIM FOUR 
ER 3.6(a) 
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Improper Public Statements 
 

In a Common Council meeting (on August 9, 2011—see paragraph 16 above), Brannan stated 
about Mayor Foster: “inasmuch as Mr. Foster has declared that his intent is to destroy this 
town…”  Just one day before (August 8, 2011) Brannan filed the nonfeasance complaint with 
the Magistrate Court in Quartzsite.  (See Attachment CCCC).  This is in direct violation of ER 
3.6 which states: “A lawyer who is participating or has participated in the investigation or 
litigation of a matter shall not make an extrajudicial statement that the lawyer knows or 
reasonably should know will be disseminated by means of public communication and will have a 
substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.” 
 

CLAIM FIVE 
ER 8.4(d) 

Conduct Prejudicial to the Administration of Justice 

ER 8.4 (D) states that it is “professional misconduct for a lawyer to (d) engage in 
conduct that is prejudicial to the administration of justice;”  Brannan’s inflammatory 
statement about Mayor Foster in the August 9. 2011 common council meeting is 
prejudicial to the administration of justice.   

Brannan’s drafting of Ordinance 11-10 which is illegal for a variety of reasons (see 
paragraphs 12, 13 and 14 above) is designed to prevent Mayor Foster from 
obtaining information and records necessary for him to fulfill his duties as mayor 
and chief executive officer of Quartzsite.  This is prejudicial to the administration of 
justice.  That ordinance that Brannan drafted allows the Common Council to secret 
checks, financial information and other documents from the mayor.  Secreting such 
information is a felony under Arizona Revised Statutes,  38-421. 

Further, Brannan’s drafting of resolution 060810-6 (See paragraph 11 above) also 
acted to prevent Mayor Foster from obtaining necessary records to fulfill his duties 
as mayor.   

CLAIM FIVE 
ER 3.3(a) 

Candor towards the Tribunal. 

Brannan’s  filing of case M-1541-CR-20110094 against Mayor Foster for 
nonfeasance in office is so without  merit that it rises to a violation of ER 3.3(a)—“A 
lawyer shall not knowingly;…make a false statement of fact or law to a tribunal…” 

CLAIM SIX 
ER 4.4(a) 

Respect for the Rights of Others. 
Brannan’s  filing of case M-1541-CR-20110094 against Mayor Foster for 
nonfeasance is for no other purpose than to embarrass, delay or burden Mayor 
Foster in the execution of his duties as mayor.  Moreover,  the following 
statement by Brannan is also designed to embarrass, delay or burden Mayor 
Foster in the execution of his duties:  Quote:  …inasmuch as Mr. Foster has 
declared that his intent is to destroy this town and the Council's intent is to 

http://www.law.cornell.edu/ethics/az/code/AZ_CODE.HTM
http://www.law.cornell.edu/ethics/az/code/AZ_CODE.HTM
http://www.law.cornell.edu/ethics/az/code/AZ_CODE.HTM
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preserve this town, I can't imagine that there's anything at all that I could speak to 
Mr. Foster about." 
 

In addition to the attachment attached hereto as exhibits, I also have various other evidence 
such as recordings of public meetings and correspondence. 
 
I am willing to assist you in any way with regards to this investigation and feel confident that the 
Bar will take appropriate action to correct the violations recited here. 
 
Sincerely yours, 
 
 
Edward Foster 
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Exhibit D 



Attorney General Tom Horne 
August 29, 2011 
 
 
Dear Tom Horne, 
 
  By way of introduction, I am Len Marinaccio, formerly the Mayor of Dewey-Humboldt, 
AZ.  Today I write to you in the capacity of a citizen who, while not necessarily an 
expert, now possesses an above average grasp of municipal law and procedure.  I am also 
writing to ask for your assistance in the form of a response. 
 
  I have been following the political drama in Quartzsite, AZ for several weeks and it has 
long since ceased to be a mystery what is going on there.  My interest in Quartzsite is the 
same as it has been in Dewey-Humboldt:  To see government serve the people with 
integrity, transparency and respect.  However, a new development in the Quartzsite saga 
has me deeply concerned as the ramifications could be felt in my town as well as others 
across Arizona.  A recent maneuver by the Quartzsite Council may inspire other less 
functional Councils to try a similar tactic, leading to potentially dangerous ends. 
 
  Specifically, I want to address Quartzsite’s new Ordinance 11-10.  This brings sweeping 
changes to the role of the Mayor, both stripping him of every power possible and 
imposing on him what I believe are illegal and unrealistic restrictions. 
 
  Ordinance 11-10 begins by asserting that the Mayor (except as provided by the State) 
derives all his authority, duties and responsibilities from the Council and it nullifies in 
Town Code any powers that have previously been granted him. 
 
  Next it states that the Mayor “may not refuse to sign any ordinance, resolution or 
enactment passed by a majority of the Common Council.”  The biggest problem happens 
when such a document contains verbiage to usurp the authority or perceived authority of 
the Mayor or, to state it bluntly, puts words in his mouth.  A case in point is the minutes 
for Quartzsite’s 7/10/11 “emergency” meeting.  In addition to the actual minutes, the 
document presented to the Mayor for signature also included a statement that the meeting 
had been “duly called by emergency” in the absence of 24 hour public notice of the 
meeting.  While this point is a matter of your determination as part of an existing Open 
Meeting Law complaint, the Mayor refused to sign the approved minutes, maintaining 
that there was no basis for an emergency meeting.  His signature might be construed to 
support a statement, unrelated to the meeting minutes, which he believed to be false.  
Eventually, the Vice-Mayor signed the document.  Had the Mayor been forced to sign, it 
could have given legitimacy to the argument that an emergency condition existed.  
Incidentally, there was no discussion of this added statement when the meeting minutes 
were approved.  The point is that this provision of Ord. 11-10 can be used to place words 
in the Mayor’s mouth and the Council has already demonstrated that it will do so. 
 
  Then the new ordinance goes on to prohibit the Mayor from making any statement in his 
capacity as Mayor without the express approval of the Council.  This is beyond 



ridiculous!  Not only does it trample the Mayor’s First Amendment rights, it leaves the 
Mayor powerless to respond to queries from the press or public about Town related 
business - at least until a future meeting and then only if he can get an agenda item with 
his intended statement(s) approved by the Council.  Furthermore, no such restriction 
exists for any other Council member!  This means that they can speak freely with the 
public and the press when the Mayor cannot.  This fundamentally undermines the 
Mayor’s ability to represent the citizens, something he was specifically elected to do. 
 
  Additionally, the Mayor is forbidden to represent the Town before any other town, city, 
county, state or federal government or agency without the same express approval of the 
Council.  Once again, the Council does not itself have this explicit restriction and it 
seriously impedes the Mayor’s ability to perform this function even if the Council does 
agree!  In my experience as Mayor, I was often invited to represent my town without 
enough lead time to get approval from the Council.  Fortunately, my Council never 
dreamed of imposing such a disempowering restriction! 
 
  As if this is not bad enough, if, in the Council’s own judgment, the Mayor performs in 
excess of the authority granted him by the Council or fails to perform “any duty or 
responsibility imposed on him or her by this section, any other ordinance, statute or law,” 
the Council “shall direct the Town Prosecutor” (who is also the Town Attorney, Town 
Parliamentarian, author of Ordinance 11-10, and appointee of the Town Manager) to 
consider civil charges carrying fines of up to $2000 for each offense.  Furthermore, if a 
majority of the Council agrees that the Mayor has failed to perform any duty as defined 
by the Council not only does the above apply, but the Town Prosecutor is also directed to 
consider criminal charges of nonfeasance in public office!  This part of the ordinance sets 
forth the harshest penalties possible and is no doubt meant to intimidate the Mayor. 
 
  Up next is the stripping of the Mayor’s previous right to preside over the meetings.  
Now, a Chair and Vice-Chair are selected by the Council.  In a baffling move, the Chair 
is prohibited to make or second motions or even deliberate on an item!  This effectively 
silences one member of the Council, preventing him or her from performing one of the 
basic duties for which he/she was elected!  How this can be constitutional? 
 
  The Mayor is now prohibited to use Town letterhead without the express approval of the 
Council.  The biggest problem with this is that it slows all correspondence to a crawl 
while requests for approval are added to future agendas for the Council’s consideration.  
In my experience, there are times when rapid responses are critical.  Yet the Mayor, 
under threat of a $2000 fine, would have to wait.  This handicap, while perhaps legal, is 
unacceptable for proper operation of business and it puts the Town at some risk. 
 
  Finally, and worst of all, the Mayor is not only stripped of his ability to declare an 
emergency, but the Council attempts to assume the power to rule by proclamation in the 
event that an emergency is declared.  Not only do I believe that this violates ARS 26-
311(B) but it complicates the decision making process if, in an emergency, the whole 
Council has to meet to make those decisions.  Indeed, it is possible that a quorum may be 
unable to meet!  This poses an unacceptable risk to a community when critical decisions 



are delayed.  We should all have learned that lesson after Hurricane Katrina when the 
New Orleans Mayor hesitated and as a result delayed critical aid.  I have had NIMS 
training and I shudder to think that the best system of coordinated emergency response 
ever devised could be hobbled by an inefficient process approved for petty reasons. 
 
  A fascinating note is that before the Council began deliberation of this ordinance, Town 
Attorney Martin Brannan claimed authorship and gave his opinion that everything within 
it was legal and compliant with all superior laws and statutes.  I am not an attorney, but I 
beg to differ.  While many of the distasteful parts of Ord. 11-10 may indeed be legal, I 
am sure that others are not.  Further, it is my humble opinion that the Quartzsite Council, 
by reducing the Mayor’s role to something less than a Councilman, by severely 
hampering his ability to perform the duties for which he was elected, and by attempting 
to take on powers delegated by the State Constitution to the Mayor, has violated ARS 38-
234 by the mere passage of Ordinance 11-10. 
 
But wait!  There’s more!  Town Attorney Martin Brannon approved this ordinance “as to 
form” yet I believe the process allowing for the Mayor’s signature on the document was 
fundamentally flawed.  The signature line is sub-titled, “Mayor/Vice Mayor/Acting 
Mayor” which implies that any of the three can sign it.  Until this Ordinance goes into 
effect, the rules for such signature are as follows:  The Mayor has five days to sign an 
ordinance, resolution, etc.  If after five days he does not, the Council may approve the 
Vice-Mayor or another to sign that document in his stead with the full authority of the 
Mayor.  This new wrinkle on the bottom of Ordinance 11-10 appears to allow just about 
anyone to sign immediately. 
 
  I served on my Council for just under five years (two of those as Mayor), finishing this 
past June.  We had difficult and dysfunctional times with lots of Open Meeting Law 
violations several years ago, but have markedly improved our Council’s function and 
service to the Town.  Yet even in our worst hour, we would never have considered an 
ordinance such as we have just seen out of Quartzsite!  It is clear to me as one 
experienced in local government that Ordinance 11-10 is politically motivated, designed 
to attack the Mayor’s ability to serve, and sets the stage to render him powerless even as 
an average Councilman. 
 
  I am requesting that you look into this matter, provide me with your thoughts, and most 
importantly, tell me which person or agency is best suited to help rectify the problems I 
have presented.  I believe this matters to all citizens of Arizona, for if this is allowed to 
stand as precedent, we will begin to see these draconian measures appear in other cities 
and towns whenever such political turmoil develops in their Councils.  With almost 100 
incorporated cities and towns in Arizona, it is likely that similar attempts will be made! 
 
  I appreciate your attention to this matter. 
 
 
  Len Marinaccio 
  Former Mayor, Dewey-Humboldt, AZ 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit E 



Representative Judy Burges 
1700 W. Washington 
Room 302  
Phoenix, AZ 85007 
 
 
 
Dear Representative Burges, 
 
  My name is Len Marinaccio and I am formerly the Mayor of Dewey-Humboldt, AZ.  
For several weeks I have been aware of and following the difficult legal and political 
situations in Quartzsite, AZ. 
 
  Normally, politicians and ex-politicians stay arm’s length from the kind of turmoil that 
Quartzsite is experiencing, however, a recent development has hit home and I think you 
should be aware of it because it could affect other jurisdictions, even within your district. 
 
  On August 23rd, the Quartzsite Council passed Ordinance 11-10 which strips nearly 
every bit of power and authority from the Mayor and places him under the authority of 
the Council.  While the Town Attorney (and author of the ordinance) maintains that it is 
compliant with all superior laws, I beg to differ.  I am confident that Ordinance 11-10 
violates both State and Federal law.  If allowed to remain unchallenged, I believe that 
other councils around the state will be tempted to enact such drastic measures whenever 
struggles exist between them and the Mayor.  As this danger can upset the function of a 
town and it is not limited to just Quartzsite, I’m writing to ask if you would consider 
approaching the Attorney General’s office for an opinion on the matter. 
 
  You may have heard that Ed Foster did not prevail in the recall election that was 
recently launched against him.  While some believe that Ordinance 11-10 will be 
repealed after the new Mayor takes office, I believe the point is moot.  The potential 
remains that a similar measure could cause damage in other towns. 
 
  Enclosed is a copy of Ordinance 11-10 and of particular concern to me are the following 
four points: 
 
1. Under Ordinance 11-10 the Council has claimed the authority to declare a state of 

emergency AND to rule by proclamation during an emergency.  I believe that ARS 
26-311(B) is clear that the power to govern by proclamation during an emergency is 
granted to the Mayor.  I believe that this provision of Ordinance 11-10 is a 
usurpation of the power of the Mayor because it cannot preempt state law which 
already applies. 

2. Ordinance 11-10 states that “the Mayor shall not make any statement in his or her 
capacity as Mayor without the express approval of a majority of the Council.”  I 
believe this is “prior restraint” of an elected official’s first amendment right to speak 
in his or her capacity because to do so requires prior approval by the Town Council.  
Furthermore, the Mayor is subject to civil penalty and fines for failure to get the 



Council’s approval before making such a statement.  Not only does this prevent the 
Mayor from performing some of the basic duties of his elected position, I believe it 
is unconstitutional under first amendment strict scrutiny premise.  What is 
interesting is that none of the rest of the Council is subject to this restriction. 

3. The Mayor will now be required under threat of both civil and criminal penalty to 
sign any and all documents as directed by the Council.  The Mayor’s signature is not 
only the instrument by which legal documents are executed, but it also is used to 
give legitimacy to statements.  The Council has already fabricated statements on 
documents which, when read, lead one to believe that the Mayor, not the Council, 
supports these statements.  The Mayor has certain authority under the law and for 
the Council to have the ability to create statements that the Mayor must sign is, in 
my opinion, a usurpation of power inherent in the seat he holds.  Furthermore, one 
may argue that anything signed by the Mayor could be under duress, null and void. 

4. Ordinance 11-10, in its totality, not only removes powers granted to the Mayor and 
places them in the hands of the Council, but it also renders the Mayor much less 
effective in the role for which he was elected.  It even places severe restrictions on 
the Mayor that do not apply to the rest of the Council.  I believe that by passing 
Ordinance 11-10, the Council has already usurped the Mayor’s power and therefore 
has violated ARS 38-234. 

 
 
  From first hand experience I can assure you that the removal of power from a Mayor by 
a Council will occasionally be tempting, especially if fueled by political divisions.  No 
city or town is immune!  Because of the way an ordinance like 11-10 can disrupt the flow 
of work in Town Hall, place the public at risk during an emergency, and reduce the 
capabilities of a Mayor to something below those of the rest of the Council, I think you’ll 
agree that this matter needs attention. 
 
  You should know that I have already written to Tom Horne with my thoughts of 
Ordinance 11-10 and I did ask Mr. Horne for his advice on where I should take my 
concerns.  However, I stopped short of asking him for an opinion because I don’t have 
the legal standing to do so. 
 
  That’s why I am asking for your help.  Please take a few minutes to review my letter to 
the Attorney General and Ordinance 11-10 itself (which I have included) and think about 
what this means to communities in your district.   
 
  I appreciate your time and attention to this matter. 
 
 
 
  Len Marinaccio 
  Former Mayor, Dewey-Humboldt, AZ  
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